Medicaid plays key roles in supporting our nation's health. Under the Affordable Care Act, Medicaid took an even more central position in public health endeavors by extending coverage in all interested states to millions of adults who typically fell through the health care cracks. Nevertheless, the Trump administration is now undoing these gains by actively encouraging states to curtail access to Medicaid in key respects while using the rhetoric of health.
I. INTRODUCTION
Medicaid plays key roles in supporting our nation's health, from facilitating access to preventive and public health services like vaccinations, smoking cessation, addiction treatment, and reproductive health services for working class and other low-income adults, to giving states financial and policy tools to improve care delivery to low-income populations. 1 Under the Affordable Care Act (ACA), Medicaid took an even more central position in these endeavors by extending coverage in all interested states to millions of adults who typically fell through the health care cracks. 2 As a result of the ACA's Medicaid expansion, approximately fifteen million U.S. residents have obtained reliable coverage. 3 This has unsurprisingly yielded real and positive results for beneficiaries. 4 Nevertheless, the Trump administration has actively encouraged states to curtail access to Medicaid in key respects by using the rhetoric of health. For example, the Centers for Medicare and Medicaid Services (CMS) claims that imposing work requirements on certain Medicaid beneficiaries might improve beneficiary health by promoting healthy employment behaviors and diminishing reliance on public programs. 5 Independence is so healthy, according to CMS, that it is worth restricting access to Medicaid in order to push beneficiaries into that condition. 6 This article will examine such efforts and their results in two contexts: (1) state § 1115 waiver applications seeking to better align their Medicaid programs with cash welfare and food stamp programs, and (2) changes to Medicaid funding for contraceptive and other reproductive health services. In the process, it will show that when ideology trumps public health, it not only leads to bad outcomes but also demonstrates how quickly the legal edifice on which Medicaid is constructed can become undone when shared policy presumptions can no longer be assumed.
The first section will briefly examine public health programs versus health insurance in promoting health and longevity along with some of the roles that Medicaid plays in advancing public and population health. The second section will then look at two ways that the Trump administration has sought to rein in Medicaid, in one case by appealing to public and population health concepts, and in another case by impacting programs that directly affect public health efforts. In each case, this article will consider the legal ground for the administration's actions, and whether, and to what extent, existing evidence supports such efforts. The third section will conclude by suggesting how we might reframe efforts to preserve Medicaid programs and funding.
II. MEDICAID'S ROLE IN PUBLIC AND POPULATION HEALTH
While there is debate over the percentages attributable to each, public health measures have arguably made more impact on people's lives and health over the long-term than the provision, or lack thereof, of medical services. Undoubtedly, when people are sick or injured, they need medical care and coverage for that care. Advances in medical care have certainly been responsible, particularly in the last fifty years or so, for real gains in life expectancy. 7 But most of the time, most people are relatively healthy and have little need for extensive health care. 8 Arguably, the conditions in which we live-the cleanliness of our air, water, and soil; the wholesomeness and safety of our food; the protection we have against communicable diseases; the habitability of our dwellings; the conduciveness of our living environment to mental health; and our financial and intellectual ability to implement advances in health-enhancing knowledge-have a more persistent and pervasive effect on the quality and length of our lives than coverage typically does. 9 Public health measures often have little to do with the receipt of medical care: take, for example, ensuring public access to clean drinking water or eliminating lead in consumer products that children might inadvertently ingest. But in some cases, public health and medical or clinical services go hand in hand. In such cases, reliability and breadth of health coverage is key. This is particularly the case with Medicaid, the federal-state program covering health care and services for certain categories of low-income Americans.
Medicaid has long covered diagnosis and treatment for a wide range of communicable diseases, vaccinations for children, certain mental health and substance abuse services, and family planning and other reproductive and 7. See maternal health services for low-income beneficiaries. 10 It helps beneficiaries make use of care by providing non-emergency medical transportation, as well as medical coordination and health education services to certain populations. 11 In some circumstances, states have obtained permission to use Medicaid dollars to provide housing, voluntary job training, and other services to subsets of beneficiaries. 12 With respect to reproductive and maternal health services, Medicaid has long been a primary source of care for low-income women. Women of reproductive age constitute approximately seventy percent of female Medicaid beneficiaries nationwide. 13 Family planning is a mandatory Medicaid benefit. 14 What's more, even in states with a Medicaid managed care waiver, which allows states to limit access to health care providers, Medicaid beneficiaries must be given unfettered access to qualified family planning providers. 15 This helps ensure that beneficiaries get the services and care they need. Thus, even providers like Planned Parenthood, which has long been under attack by certain anti-abortion politicians, are still included in all state Medicaid plans with family planning programs that are jointly funded by the federal government. 16 Under the ACA, states must include medically assisted smoking cessation therapies in their state plans. 17 The ACA also incentivizes states to cover clinical preventive services that have received a grade of either "A" or "B" from the U.S. Preventive Services Task Force, as well as adult vaccines recommended by the Advisory Committee on Immunization Practices. 18 Medicaid expansion states must include mental health and substance abuse treatment among the services available to the expansion population, and must do so at parity with other health benefits. 19 As a result of the ACA's Medicaid expansion, fifteen million people have obtained coverage, most of whom had no other coverage source beforehand. 20 Unsurprisingly, this has yielded real and positive results with respect to both receipt of care impacting public health, and the financial stability of relevant providers. Studies have found, for example, that Medicaid coverage of medication-assisted therapy for opioid addiction increased substantially in expansion states-by seventy percent or more. 21 Preventive care, including HIV screening, increased significantly among Medicaid beneficiaries in expansion states as compared to non-expansion states. 22 Multiple studies report that the percentage of patients at sexually transmitted disease (STD) clinics with health insurance increased. 23 The Medicaid expansion's potential for improving health equity and population health is perhaps even greater. Medicaid plays a key role in covering the nation's children and ensuring they have a healthy start. 24 Evidence shows that kids who receive Medicaid-covered services grow up to be healthier and need less medical care than their peers who were uninsured in childhood. 25 Earlier Medicaid expansions have been associated with significant reductions in all-cause mortality, 26 and both earlier expansions and the ACA Medicaid expansion are associated with statistically significant declines in uninsurance and care delayed because of cost, and in improvements in self-reported health status. 27 Medicaid has been associated with increased screening and treatment for chronic health conditions. 28 Overall, it plays a major role in providing people with the public health services and other care they need, ensuring they can get it without suffering undue financial distress. 29 This last point-the role of Medicaid in providing financial and emotional peace of mind to beneficiariesmay perhaps be the most important. While there have been some conflicting results, 30 a number of studies have found that the mere fact of having Medicaid coverage has improved beneficiaries' mental health and stress levels. 31 Several studies have found that, following Medicaid expansion, qualifying adults in expansion states not only became more likely to be insured, but they also had 25 lottery were 10% more likely to screen negative for depression than the control mean, and about 25% more likely to report good, very good, or excellent health than the control mean); Baicker et al., supra note 27, at 1713, 1717 (finding a nearly 8% improvement in health-related quality of life and happiness among Oregonians who received Medicaid through a state lottery as compared to the control mean); Sommers et al., supra note 26, at 1025 (finding a 3.4% increase in the rate of "excellent" or "very good" self-reported health among individuals gaining coverage through a state Medicaid expansion as compared to similar individuals in non-expansion states); Sommers et al., supra note 28, at 1501, 1505 (finding that the share of expansion adults reporting "fair" or "poor" health declined 7.1%, and the share of expansion adults reporting "excellent" health increased 4.8% in the studied expansion versus nonexpansion states).
better self-reported health and reduced levels of depression as compared to similarly-situated individuals in non-expansion states or to whom coverage was not extended. 32 This correlates with findings from studies examining the impact of having health insurance coverage, generally, on the stress levels of previously uninsured individuals. 33 Who would have thought all those insurance commercials could be correct: having secure, stable coverage can indeed be conducive to well-being and peace of mind. 34
III. CHANGES SOUGHT BY THE TRUMP ADMINISTRATION
Attempts by the Trump administration to weaken Medicaid coverage appear incongruous and unwarranted in light of the substantial public and population health benefits of Medicaid discussed above. Curiously-or perhaps not so curiously, given statutory requirements-the Trump administration seeks to justify its proposed changes by appealing to their alleged health benefits. One must wonder, what could these alleged health benefits possibly be to outweigh the extensive benefits conferred by Medicaid?
A. Medicaid Work Requirements
One way the Trump administration seeks to weaken Medicaid is through permitting interested states to institute certain requirements resembling those in place in welfare programs such as Temporary Assistance for Needy Families (TANF) and Supplemental Nutrition Assistance Program (SNAP). 35 Medicaid does not offer cash or food or shelter, but rather it provides health services to qualifying, sometimes disabled or frail low-income Americans, and as such, fits poorly under the traditional "welfare" rubric. 36 Moreover, it was, as originally conceived, offered only to the "deserving" poor-those who lacked means 32 because they were disabled, elderly, or without a spouse. 37 But as access to Medicaid expanded, certain groups have increasingly sought to institute personal responsibility requirements in the program such as time limits, work mandates, and lockouts for non-compliance. 38 In keeping with this end, the Trump administration has started encouraging interested states to "consider aligning Medicaid requirements with certain aspects of the TANF or SNAP programs." 39 The proposed congruence is not intended to improve or simplify administration of the different programs. 40 Rather, it is intended to move nondisabled, non-elderly adults off the Medicaid rolls. 41 Most adults who could be subject to work requirements under current proposals are already employed. 42 While some may leave the rolls because they are lucky enough to find a job that 37 offers private coverage in response to a Medicaid work requirement, studies suggest that many others will be removed because of administrative complexity and confusion, 43 inability to find a job, 44 or frustration with the hassle involved in compliance. 45 On January 11, 2018, CMS released a State Medicaid Directors (SMD) letter announcing that, contrary to all prior CMS policy, it would start "support[ing] state efforts to test incentives that make participation in work or other community engagement a requirement for continued Medicaid eligibility or coverage for certain adult Medicaid beneficiaries in [ § 1115] demonstration projects . . . ." 46 This comes as little surprise, as the current Administrator of CMS, Seema Verma, was a major proponent of "personal responsibility" requirements such as this prior to joining CMS. 47 By reducing the number of working-age adults on Medicaid, Verma intends to "restore" Medicaid to what she claims was the federal government's original intent for the program: "a partnership between the federal and state governments to care for society's most 43. See, e.g., JULIA B. ISAACS, IMPROVING THE EFFICIENCY OF BENEFIT DELIVERY: OUTCOMES FROM THE WORK SUPPORT STRATEGIES EVALUATION 38 (2018) ("Multiple recertification dates cause agencies to ask for and process the same-or at least similarinformation multiple times a year, creating duplicative work. Multiple redeterminations create confusion for families, who may be uncertain whether they have complied with requirements for all programs, and more opportunities for families to lose benefits.").
44. See, e.g., U.S. DEP'T OF AGRIC., EVALUATION OF SNAP EMPLOYMENT AND TRAINING PILOTS: FISCAL YEAR 2017 ANNUAL REPORT TO CONGRESS 8-9 (2017) (noting that SNAP participations in programs with mandatory work requirements tend to exit SNAP at much higher rates than those in voluntary work programs "mostly due to case closures for noncompliance," and observing that one of the mandatory pilot projects with a very short timeframe for compliance has seen more than 60 percent of participants exit the pilot project, in part due to disqualification for noncompliance (May 1, 2008) , https://www.healthaffairs.org/do/10.1377/hblog2008 0501.000383/full/ (writing that the Healthy Indiana Plan "is the first Medicaid expansion in the nation to be modeled in the spirit of a high deductible health plan (HDHP)/ health savings account (HSA). This structure melds two themes of American society that typically collide in our healthcare system, rugged individualism and the Judeo-Christian ethic. HIP combines these diametrically opposed themes by promoting personal responsibility while providing subsidized health protection to those who can least afford it. vulnerable citizens." 48 This curious pronouncement would evidently have the executive branch override current law to return to an antique form of Medicaid, even though any such authority is lacking.
CMS justified the change in policy, in part, on the alleged effect that "productive work and community engagement," among other factors, can have on health outcomes. 49 In support of this proposition, it cites to several studies finding, for example, that wealthier people tend to live longer than those who are poor. 50 It accordingly proposes that interested states apply for a Medicaid § 1115 demonstration waiver "requir[ing] eligible adult beneficiaries to engage in work or community engagement activities (e.g., skills training, education, job search, caregiving, volunteer service) in order to determine whether those requirements assist beneficiaries in obtaining sustainable employment or other productive community engagement and whether sustained employment or other productive community engagement leads to improved health outcomes." 51 Section 1115 of the Social Security Act allows states to seek federal permission to not follow one or more federal rules regarding Medicaid in order to "test" how well a novel way of providing Medicaid benefits might work and still get federal Medicaid matching funds for it. 52 To be granted, a demonstration proposal must meet a number of requirements, most notably including promotion of the objectives of the Medicaid statute. 53 These objectives are found in 42 U.S.C. § 1396-1:
For the purpose of enabling each State, as far as practicable under the conditions in such State, to furnish (1) medical assistance on behalf of families with dependent children and of aged, blind, or disabled individuals, whose income and resources are insufficient to meet the costs of necessary medical services, and (2) rehabilitation and other services to help such families and individuals attain or retain capability for independence or self-care, there is hereby authorized to be appropriated for each fiscal year a sum sufficient to carry out the purposes of this subchapter. 54 This means that states seeking a Medicaid § 1115 waiver must demonstrate that their request will further either the provision of medical coverage or services, or the provision of rehabilitative services to relevant populations. 55 . 17, 2018) . But cf. 42 U.S.C. § 601 (2012) (contrast Medicaid's statute with the purpose of TANF, which is to "(1) provide assistance to needy families so that children may be cared for in their own homes or in the homes of relatives; (2) end the dependence of needy parents on government benefits by promoting job preparation, work, and marriage; (3) prevent and reduce the incidence of out-of-wedlock pregnancies and establish annual numerical goals for preventing and reducing the incidence of these pregnancies; and (4) encourage the formation and maintenance of two-parent families.").
57. See, e.g., CTRS. FOR MEDICARE & MEDICAID SERVS., 11-W-00275/09, ARIZONA HEALTH CARE COST CONTAINMENT SYSTEM (2016) ("Consistent with Medicaid law, CMS reviews § 1115 demonstration applications to determine whether they further the objectives of the program, such as by strengthening coverage or health outcomes for low-income individuals in the state or increasing access to providers. After reviewing Arizona's application to determine whether it meets these standards, CMS is unable to approve the following requests, which could undermine access to care and do not support the objectives of the program: monthly contributions for beneficiaries in the new adult group with incomes up to and including 100 percent of FPL; exclusion from coverage for a period of six months for nonpayment of monthly premium contributions; a work requirement; fees for missed appointments; additional verification requirements; and a time limit on coverage."), https://www.medicaid.gov/MedicaidCHIPProgramInformation/ByTopics/Waivers/1115/down loads/az/Health-Care-Cost-Containment-System/az-hccc-demo-ext-09302016.pdf; see also CTRS. FOR MEDICARE AND MEDICAID SERVS., MEDICAID LOW-INCOME ADULT COVERAGE DEMONSTRATION (2013) (denying Connecticut's waiver request, finding that the proposal to impose an asset limit on very low-income beneficiaries would not likely to assist in promoting the objectives of title XIX), https://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Waivers/1115/downloads/ct/ct-medicaid-low-income-adults-coverage-ar.pdf.
58. Stewart v. Azar, 313 F. Supp. 3d 237, 261-62 (D.D.C. 2018) ("The fundamental failure here, however, is that [the Secretary] ignored [the] objective [of providing medical assistance] in evaluating Kentucky HEALTH. Instead, by his own description, the Secretary examined only the following factors in his consideration of KY HEALTH generally: (1) 'whether the demonstration was likely to assist in improving health outcomes'; (2) 'whether it would address behavioral and social factors that influence health outcomes'; (3) 'whether it would incentivize beneficiaries to engage in their own health care and achieve better health outcomes'; and (4) 'whether it would familiarize beneficiaries with a benefit design that is typical of what they may encounter in the commercial market and thereby facilitate smoother beneficiary transition to commercial coverage.'"); Newton-Nations v. Betlach, 660 F.3d 370, 381-82 (9th Cir. 2011) (finding that "[t]here is little, if any, evidence that the Secretary considered the factors § 1315 requires her to consider before granting Arizona's waiver. Thus, the Secretary's decision was arbitrary and capricious within the meaning of the APA insofar as it 'entirely failed to consider an important aspect of the problem.'"); Wood v. Betlach, 922 F. Supp. 2d 836, 850-51 (D. Ariz. 2013) (finding that the Secretary's grant of Arizona's waiver request was arbitrary and capricious where the Secretary failed to consider evidence that imposition of higher copayments has resulted in beneficiaries relying on expensive emergency room care and having untreated conditions leading ultimately to more serious and expensive illnesses, rather than saving money that the state could then use to further Medicaid's purpose of providing coverage to certain low-income populations).
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[Vol. 12:5 CMS granted three state waiver applications in quick succession after issuing the January 11th letter: first Kentucky, 59 then Indiana, 60 and then Arkansas. 61 In the case of Kentucky-the first waiver issued after the SMD letter-CMS spent an unusual amount of time justifying its decision, presumably in anticipation of the lawsuit which, indeed, soon followed. 62 It claimed in the approval letter that work requirements might improve beneficiary health in two ways: by improving healthy behaviors and by diminishing reliance on public programs. 63 Taken together, both appear to boil down to the following: independence is healthy. Independence is so healthy, in fact, that it is apparently unproblematic to restrict conditions of Medicaid eligibility for most non-disabled, non-elderly adults and to remove coverage from non-compliant beneficiaries in order to make these individuals more independent. 64 Some states are taking that concept and running with it, especially in the rhetoric they adopt. 65 In its 2017 KanCare § 1115 Medicaid waiver extension application, Kansas, for example, discusses not only social determinants of health, but also "social determinants of independence." 66 Recall the second purpose of Medicaid, enabling states to furnish "rehabilitation and other services to help such families and individuals attain or retain capability for independence or self-care . . . ." 67 Both states and CMS know it is relatively unlikely that a court would find that removing Medicaid benefits from beneficiaries who fail to work at least eighty hours per month promotes the furnishing of medical assistance. 68 Hence, they are focusing on that second purpose, despite the fact that the purpose concerns helping people with disabilities to take care of themselves in the community and has nothing to do with weaning the ACA expansion population from public coverage.
Somehow, though-in addition to this first interpretive problem-the "rehabilitative or other services" piece has dropped out, leaving only the attainment of "capability for independence or self-care." 69 Most of these waivers-including those already granted-make little if any provision for helping Medicaid beneficiaries search for jobs, get job training, and keep jobs by, for example, providing assistance with transportation and childcare. 70 If any "rehabilitative or other services" exist, they typically are ones that already exist in connection with other programs rather than new ones proposed in connection with the § 1115 waiver. Kentucky's, Indiana's, and Arkansas's waivers fit this type. While additional activities such as education and job training count toward the twenty hours per week work requirement, the sole new assistance which Kentucky proposed to offer is coverage of out-of-pocket costs for taking the General Education Degree (GED) for beneficiaries who lack a high school diploma. 71 Otherwise, and in addition to the prodigious administrative costs associated with keeping track of each beneficiary's compliance with the requirement, the state is only responsible to "[m]ake good faith efforts to connect Kentucky HEALTH beneficiaries to [already]-existing community supports." 72 Indiana informs qualifying Medicaid beneficiaries of already-existing state job training and search programs. 73 Arkansas does the same. 74 Beneficiaries who fail to meet each state's documentation requirements will be dropped from the rolls. 75 None of these demonstration projects, at least considered solely with reference to the work requirements they institute, should be considered to further Medicaid's purpose. 76 All presume to diminish Medicaid coverage among affected beneficiaries. And none can reasonably be construed as offering "rehabilitative or other services" that might help beneficiaries attain or retain 71. COMMONWEALTH OF KENTUCKY, supra note 64, at 46. 72. CTRS. FOR self-care. It is implausible to think that a waiver that institutes Medicaid work requirements could possibly qualify as furthering the goals of Medicaid simply by bringing already-existing services to beneficiaries' attention by way of demanding that non-exempt beneficiaries work.
The one decision to date in a case challenging the legality of a § 1115 waiver imposing work and other personal responsibility requirements on beneficiaries hews carefully to both statutory requirements and well-established regulatory principles. 77 Stewart v. Azar clearly stands for the proposition that § 1115 requires that waivers may be granted only where they further the purpose of Medicaid. 78 A demonstration project that the State of Kentucky itself estimates will result in the loss of coverage for 95,000 individuals can hardly be said to likely assist in furthering Medicaid's goal of providing medical assistance to eligible state residents. 79 The opinion deems irrelevant state claims that the waiver will improve independence or self-care by requiring non-exempt beneficiaries to work, pay increased premiums, lose retroactive eligibility and coverage of non-emergency medical transportation, be subject to increased reporting requirements, and get locked out from coverage for noncompliance. 80 Medicaid § 1115 waivers are not about making beneficiaries less reliant on Medicaid or training them to use private coverage. Rather, they are intended to help eligible beneficiaries attain and retain medical assistance. 81 The statutory language is not precatory. 82 Otherwise, as the district court in Stewart noted, "what's to stop" the Secretary from using § 1115 to "singlehandedly rewrite the Medicaid Act?" 83 What's more, it is difficult to imagine how the Secretary could possibly reach his original conclusion by more "adequately" considering Medicaid's purpose in deciding whether to grant the waiver. 84 Yet, this is apparently what the Secretary had in mind at the time of this writing. In July 2018, he reopened the comment period on Kentucky's waiver application in light of the court's holding that the Secretary failed to adequately address the coverage loss issue in response to commenters' concerns. 85 work requirements, 86 increased premiums, 87 and other waiver features, it would seem implausible that the Secretary could, even taking all the waiver features collectively, determine anything other than that the waiver will make it less likely that beneficiaries will be able to maintain medical assistance, let alone that the waiver will promote coverage. 88 Yet the Secretary nevertheless reapproved the waiver. 89 In response to commenters' objections that the demonstration, with its penalties for noncompliance with personal responsibility requirements and concordant, anticipated coverage losses, cannot advance Medicaid's purpose, CMS's Chief Principal Deputy Administrator responded that "the goal of these policies is to incentivize compliance, not reduce coverage." 90 In effect, the waiver's personal responsibility requirements are allegedly congruent with Medicaid's goals.
B. Omission of Planned Parenthood from Medicaid Family Planning Services
On a different note, family planning services are a required benefit in all Medicaid state plans. 91 The ACA expanded access to family planning services 'Kentucky Helping to Engage and Achieve Long Term Health (KY HEALTH)' and its component parts, including the Kentucky HEALTH program.").
86. See, e.g., Work as a Condition of Medicaid Eligibility: Key Takeaways from TANF, MACPAC 4 (2017), https://www.macpac.gov/wp-content/uploads/2017/10/Work-as-a-Conditionof-Medicaid-Eligibility-Key-Take-Aways-from-TANF.pdf (discussing studies finding a significant decline in the TANF caseload following implementation of work requirements); Laura D. Hermer, What to Expect When You're Expecting…TANF-Style Medicaid Waivers, 27 ANNALS HEALTH L. 37, 66 (2018) (analyzing study of work requirements in TANF finding a reduction in "cash welfare use and payments").
87. See, e.g., Brendan Saloner et al., Medicaid and CHIP Premiums and Access to Care: A Systematic Review, 137 PEDIATRICS 1, 3 (March 2016) (finding in a meta-analysis of studies published between January 1995 and December 2014 that "premium increases are generally associated with reduced enrollment in premium insurance programs and decreases are associated with enrollment increases. Premiums that are more stringently enforced and premiums that are newly added (rather than increases of existing premiums) are associated with larger declines in enrollment.") (citations omitted 90. Id. at 12, 14 (noting additionally that ". . . any loss of coverage as the result of noncompliance must be weighed against the benefits Kentucky hopes to achieve through the demonstration project, including both the improved health and independence of the beneficiaries who comply and the Commonwealth's enhanced ability to stretch its Medicaid resources and maintain the fiscal sustainability of the program").
91. See 42 U.S.C. § 1396d(a)(4)(C) (2012) ("The term 'medical assistance' means payment of part or all of the cost of the following care and services or the care and services themselves, . . . [including] . . . family planning services and supplies furnished (directly or under arrangements in Medicaid by excluding such benefits from any cost-sharing requirement with respect to expansion populations and by allowing states, at their option, to create a new eligibility group, solely to receive family planning services, for people earning up to not more than the maximum set for Medicaid and Children's Health Insurance Program (CHIP) eligibility for pregnant women in the state. 92 What's more, even though the vast majority of reproductive-age Medicaid beneficiaries are covered through managed care rather than on a fee-for-service basis, individuals in both managed care and "benchmark" coverage must have free choice of family planning service providers. 93 While states may exclude family planning providers from Medicaid due to poor quality of care, provider qualification issues, or exclusion from public programs for fraud, abuse, or other convictions, their ability to do so on other grounds is largely curtailed. 94 This is particularly important when it comes to providers like Planned Parenthood, which serves many Medicaid and other publicly-funded clients. Nevertheless, some states have sought with increasing regularity to exclude providers like Planned Parenthood from Medicaid reimbursement. 95 Planned Parenthood is a particularly important provider of reproductive health and other medical services for female Medicaid beneficiaries. In 2014, out of the sixtyseven million American women of reproductive age, thirty-eight million were sexually active and were neither pregnant nor trying to become pregnant. 96 Of those thirty-eight million sexually active women, approximately half of them likely qualified for publicly funded care on the basis of either income or age. 97 Medicaid funds the vast majority (seventy-five percent) of such care. 98 Thirtysix percent of women of reproductive age with Medicaid rely on Planned Parenthood for their care, and over sixty percent of Planned Parenthood's with others) to individuals of child-bearing age (including minors who can be considered to be sexually active) who are eligible under the State plan and who desire such services and supplies. . . ."). 92. 42 U.S.C. § 1396a(a)(10)(A)(ii)(XXI) (2012); § 1396a(ii); § 1396d(a)(4)(C). 93. 42 U.S.C. § 1396a(a)(23); § 1396u-7(b)(7); § 1396d(a)(4)(C); see also 42 C.F.R. § 431.51(b)(2) (2018) ("A recipient enrolled in a primary care case-management system, a Medicaid MCO, or other similar entity will not be restricted in freedom of choice of providers of family planning services." [b]ecause the "free choice of provider" provision guarantees Medicaid beneficiaries the right to see any willing and "qualified" provider of their choice, this provision limits a state's authority to establish qualification standards, or take certain actions against a provider, unless those standards or actions are related to the fitness of the provider to perform covered medical services-i.e., its capability to perform the required services in a professionally competent, safe, legal, and ethical manner-or the ability of the provider to appropriately bill for those services. Such reasons may not include a desire to target a provider or set of providers for reasons unrelated to their fitness to perform covered services or the adequacy of their billing practices. 102 According to this guidance, states may not seek to exclude providers such as Planned Parenthood because they offer abortions, among other services. Rather, providers may only be excluded if they are professionally unfit to render the health care services in question. 103 110 All such suits were successful in reversing the terminations as violations of Medicaid's free choice of provider statute, except one, at least at the date of this writing: Does v. Gillespie. 111 In reviewing the district court's grant of a temporary restraining order against Planned Parenthood's termination, the Eighth Circuit held that § 1396a(a)(23) does not confer an enforceable federal right sufficient to ground the plaintiffs' § 1983 claim, and hence that the plaintiffs were not likely to succeed on the merits of their free choice of provider claim. 112 Other circuits have come to an opposite conclusion, finding instead that the clear language of § 1396a(a)(23) confers an unambiguous and enforceable right to Medicaid-eligible patients to obtain services from the provider of their choice. 113 The Eighth Circuit, however, instead analogized to the Supreme Court plurality's reasoning in Armstrong v. Exceptional Child Center, Inc, 114 finding, inter alia, that "a statute phrased as a directive to a federal agency typically does not confer enforceable federal rights on the individuals," and that Congress gave enforcement authority to the Secretary of Health and Human Services. 115 The Gillespie plaintiffs unsuccessfully sought temporary relief on other grounds in the district court rather than appealing the Eighth Circuit's order. 116 Meanwhile, the defendants in both Gee and Andersen petitioned for certiorari, which the Supreme Court denied. 117 If certiorari had been granted and if the petitioners had been successful in arguing that, using either Armstrong or O'Bannon v. Town Court Nursing Center, 118 the language of § 1396a(a)(23) provides plaintiff patients no enforceable right to freedom of choice of providers, 119 then states would have gained newfound effective leeway to exclude providers from Medicaid for reasons extraneous to professional competence and billing practices. While Planned Parenthood could appeal such decisions through administrative review, it would lack the ability to obtain a stay of the exclusion during the potentially lengthy process. Providers such as Planned Parenthood-ones that provide a full range of reproductive health services, including abortion-could find themselves faced in certain states with a choice between a potentially lengthy exclusion from Medicaid or eliminating abortion and possibly some forms of contraception from its menu of health services. 120 If Planned Parenthood did lose Medicaid funding, we have some idea of what might happen. Effective January 1, 2013, Texas opted to fund its public family planning program entirely with state funds so it could avoid having to SAINT include Planned Parenthood affiliates. 121 Some studies have since examined the effects of this decision. A 2016 New England Journal of Medicine article found that, when comparing the two years preceding clinic exclusion to the two years following that exclusion, claims for long-acting, reversible contraceptives (LARCs) fell by over thirty-five percent in counties with Planned Parenthood affiliates. 122 Claims for injectable contraceptives dropped by thirty-one percent. 123 The percentage of women in counties with Planned Parenthood affiliates who renewed their contraception injection declined from fifty-seven percent to thirty-eight percent, and among that same group of women, the rate of childbirth covered by Medicaid increased 1.3 percentage points, from 7.0 percent to 8.4 percent. 124 In short, contraception decreased, and births increased. Women's preventive health services suffered as well. As Planned Parenthood clinics shut, Texas women had to travel farther to access services. 125 A 100-mile increase in driving distance to a clinic was associated with an eighteen percent reduction in clinical breast exams, seven percent reduction in receipt of a mammogram, and a fourteen percent drop in Pap testing rates. 126 Nevertheless, Texas is currently seeking to reobtain federal Medicaid matching funds for its presently state-only funded Women's Health Program, with state law prohibiting funding for providers or affiliates of providers who offer abortion services intact. 127 These outcomes are not merely harmful for the affected women and families. Rather, they also cost the state more money. Unplanned pregnancies are more likely to be covered by public funds than planned ones. For example, one study found that public programs paid for sixty-four percent of unintended births in 2006-costs amounting to over $6.5 billion at the federal level and $4.6 billion at the state level, for that year alone. 128 In contrast, only thirty-five percent of planned pregnancies were covered by public programs. 129 In 2010, public programs funded sixty-eight percent of unintended births, as compared to thirtyeight percent of intended ones. 130 Costs increased to $14.6 billion at the federal level and $6.4 billion at the state level. 131 These costs, however, encompass only prenatal care, labor and delivery, postpartum care, and sixty months of healthcare for the infant. 132 When one considers additional public costs of caring for and educating the children, the costs become far greater. For example, one study focusing solely on the State of California found that the public savings from unintended births that were avoided in 2002 through one of the state's family planning waiver programs totaled over $2.2 billion over the subsequent five years. 133
IV. CONCLUSION
When ideology trumps public health, it leads to bad results. But perhaps more dismaying is seeing how tenuous our rights can sometimes be under the Medicaid statute, and how quickly our policies can change from ones that favor improved public and population health outcomes through the expansion of public programs to ones that favor the elevation of personal responsibility rhetoric and anti-abortion ideology over public health.
Perhaps we are looking at the wrong outcomes for Medicaid. To better protect Medicaid and strengthen public support for it, it may make more sense to focus not on granular medical outcomes when evaluating Medicaid's success, but rather on the larger role it plays in supporting beneficiaries' lives. Rather than seeing if blood pressure or diabetes is better controlled or if beneficiaries are more likely than the chronically uninsured to receive earlier diagnoses with better outcomes, we should instead focus more strongly on how the program helps improve social, financial, and emotional resilience over time. The Trump administration is right that independence is healthy. However, it is difficult to 128 be independent if one lacks health, or faces financial ruin if one needs healthcare, or has unreasonable or nonexistent family planning and reproductive health choices. Evidence suggests that stable, secure access to coverage via Medicaid, as one piece of our safety net, makes beneficiaries feel more emotionally and financially secure and provides them improved access to needed services. 134 As such, if Medicaid were allowed to remain both expansive and stable, we may reasonably expect gradually to see more stability in communities supported by Medicaid and other social supports, and more freedom of opportunity for beneficiaries and their families. Such a strategy would call the Trump administration on its own rhetoric while providing working-class Trump supporters with means to help attain their desired ends. It is a strategy worth trying.
